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Learning Objectives

By the end of today’s session, your active engagement will enable you to:

Identify recent national, circuit, and district sentencing trends; 

Utilize Commission resources;

Describe recent Commission updates; and

Evaluate recent Supreme Court and Third Circuit opinions. 



National, Circuit, and District Data



Primary Offense Types
National - FY2021
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Primary Offense Types
Third Circuit - FY2021
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Primary Offense Types
Middle District of Pennsylvania - FY2021
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Primary Drug Types
National - FY2021
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SOURCE: 2021 Datafile, USSCFY21; 17,692 Cases



Primary Drug Types
Third Circuit - FY2021

Methamphetamine
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19%

Crack Cocaine
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SOURCE: 2021 Datafile, USSCFY21; 713 Cases



Primary Drug Types
Middle District of Pennsylvania - FY2021
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Position of Sentences in Relation to Guideline Range 
National - FY2021

Sentences Under 
Guideline Manual

69.1%Above range 
Variance

2.1%

Downward Variance -
Government

8.4%

Downward Variance - No Government
20.4%
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Within Guideline Range - 42.8%

N=57,041 SOURCE: 2021 Statistical Information Packet, USSCFY21



Position of Sentences in Relation to Guideline Range 
Third Circuit - FY2021

Sentences Under 
Guideline Manual
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N=1,899 SOURCE: 2021 Statistical Information Packet, USSCFY21



Position of Sentences in Relation to Guideline Range 
Middle District of Pennsylvania - FY2021

Sentences Under 
Guideline Manual

67.1%
Above range 

Variance
1.9%

Downward 
Variance -

Government
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Downward Variance - No Government
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Non-Government - 1.9%

Early Disposition/5K3.1 - 0.6%

5K1.1/Substantial Assistance - 22.9%

Within Guideline Range - 40.6%

N=310 SOURCE: 2021 Statistical Information Packet, USSCFY21



Compassionate Release Motions
National Data

7,014

1,805 Motions 
Granted

26%

5,209 Motions 
Denied

74%

total motions filed between 
October 1, 2019 and 
March 31, 2022



Compassionate Release Motions
Third Circuit

352

86 Motions 
Granted

24%

266 Motions Denied

76%
total motions filed between 
October 1, 2019 and 
March 31, 2022



Compassionate Release Motions
Middle District of Pennsylvania

76

5 Motions 
Granted

7%

64 Motions 
Denied

93%
total motions filed between 
October 1, 2019 and 
March 31, 2022



Online Resources
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Drug Conversion Calculator



Educational Resources
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Research Reports



Interactive Data Analyzer (IDA)



Interactive Data Analyzer (IDA)



Commission Update



Commissioners

Judge Carlton Reeves
Chair

Laura Mate
Vice Chair 

Claire McCusker Murray
Vice Chair

Judge Luis Felipe Restrepo
Vice Chair 

Judge Claria Horn Boom John Gleeson Candice Wong



Amendment Cycle

START
of the 

Amendment 
Cycle

Publish 
Final 

Priorities
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Review
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Revise



2023 Priorities
Top 3

Priority 2

Safety Valve

Priority 1

Compassionate 
Release 

(§1B1.13 )

Priority 3

Firearms Offenses 
under §2K2.1 and 

the Bipartisan 
Safer 

Communities Act



United States v. Andrews
12 F.4th 255 (3d Cir. 2021)

Section 1B1.13 does not apply to defendant-filed motions for 
compassionate release. 

Courts may NOT consider nonretroactive statutory changes in 
making their individualized determination of whether 
extraordinary and compelling reasons warrant relief. 



United States v. Claude
16 F.4th 422 (3d Cir. 2021)

Absent government motion, a defendant may NOT obtain 
compassionate release based solely on his post-sentencing 
substantial assistance in investigating or prosecuting another 
person.



Defendant does not have:

more than 4 criminal history points*
a prior 3-point offense

a prior 2-point violent offense

Not more than one criminal 
history point

Safety Valve

Expanded Criminal History 
Requirements

First Step Act
18 U.S.C. § 3553(f)

Safety Valve

USSG §5C1.2

USSG §2D1.1(b)(18) 
USSG §2D1.11(b)(6)

&

*excluding any criminal history points resulting from a 1-point offense



Safety Valve Circuit Split

United States v. Palomares, 52 
F.4th 640 (5th Cir. 2022)

United States v. Haynes, 55 
F.4th 1075 (6th Cir. 2022)

United States v. Pace, 48 F.4th 
741 (7th Cir. 2022)

United States v. Pulsifer, 39 
F.4th 1018 (8th Cir. 2022)

Disjunctive (And = Or)

United States v. Jones, 60 F.4th 
230 (4th Cir. 2023)

United States v. Lopez, 998 F.3d 
431 (9th Cir. 2021)

United States v. Garcon, 54 
F.4th 1274 (11th Cir. 2022) 

Conjunctive (And = And)



Pulsifer v. United States
No. 22-340, 2023 WL 2227657 (U.S. Feb. 27, 2023)

The Court granted the petition for writ of certiorari to review 
whether a defendant must have one or all three criminal 
history characteristics to be ineligible for safety valve relief.



Priority 3: Bipartisan Safer Communities Act

Increased Penalties Revised DefinitionsCreated Two New 
Offenses

Stop Illegal Trafficking in Firearms Act
Effective June 25, 2022



18 U.S.C. § 922(d)
Sale or Disposal to 

a Prohibited 
Person

Stop Illegal Trafficking in Firearms Act
Effective June 25, 2022

Maximum term of imprisonment increased to 15 years

18 U.S.C. § 924(h)
Transferring a 

Firearm to 
Commit a Felony

U.S.C. § 922(g)
Possession by 

Prohibited Person

18 U.S.C. § 924(k)
Smuggling a 
Firearm to 

Commit a Felony

Increased Penalties



Stop Illegal Trafficking in Firearms Act
Effective June 25, 2022

18 U.S.C. § 932
Straw Purchasing of Firearms

Statutory maximum is 15 years 
*Increases to 25 years if reasonable cause to believe firearm 

will be used to commit a felony, federal crime of terrorism, or 
drug trafficking crime

18 U.S.C. § 933
Trafficking in Firearms

Statutory maximum is 15 years

Created Two New Offenses



18 U.S.C. §
921(a)(33)(A)
Misdemeanor 

Crime of Domestic 
Violence

18 U.S.C. § 922(d)
Sale or Disposal to 

a Prohibited 
Person

18 U.S.C. § 924(h)
Transferring a 

Firearm to 
Commit a Felony

18 U.S.C. § 924(k)
Smuggling a 
Firearm to 

Commit a Felony

Revised Definitions

Bipartisan Safer Communities Act
Effective June 25, 2022



2023 Priorities
4-7

Priority 5

Any legislation 
warranting 
Commission 

action

Priority 7

Criminal History

a) Status points

b) People with zero 
criminal history 
points

c) Simple possession 
of marihuana 
offenses

Priority 4

Circuit Conflicts

a) Acceptance of 
responsibility

b) Controlled 
substance 
offenses

Priority 6

Career Offender 
Definition

a) Alternatives to the 
Categorical 
Approach

b) Robbery, extortion, 
inchoate offenses, 
and offers to sell



United States v. Adair
38 F.4th 341 (3d Cir. 2022)

The government properly withheld motion where defendant 
“caused [the government] to have to prepare for a two-day 
sentencing hearing.”



United States v. Drennon
516 F.3d 160 (3d Cir. 2008)

The government properly withheld motion based on a 
suppression hearing involving “the large majority of the work 
to prepare for trial.”



United States v. Lewis
58 F.4th 764 (3d Cir. 2023)

A “controlled substance” within the §4B1.2(b) definition of 
“controlled substance offense” is one regulated by either 
federal or state law.



United States v. Scott
14 F.4th 190 (3d Cir. 2021)

Hobbs Act robbery sweeps more broadly than the career 
offender guideline and therefore does not qualify as a crime 
of violence.



United States v. Nasir
982 F. 3d 144 (3d Cir. 2020)

The definition of “controlled substance offense” under 
§4B1.2(b) does not include inchoate offenses because they 
are listed only in the commentary of the guideline. 



2023 Priorities
8-11

Priority 9

Prohibiting the use of 
acquitted conduct in 

the Guidelines 
Manual

Priority 11

Study of guidelines 
commentary

Priority 8

Addressing 
28 U.S.C. § 994(j)

Priority 10

Sexual abuse 
offenses committed 
by law enforcement 

or correctional 
personnel against 
victims in custody



Other Commentary Invalidated

Section 2B1.1, App. Note 3 (Intended Loss)
• United States v. Banks, 55 F.4th 246 (3d Cir. 2022)

Section 2K2.1, App. Note 1 (Crime of Violence)
• United States v. Abreu, 32 F.4th 271 (3d Cir. 2022)

Section 3B1.1, App. Note 4 (Organizer / Leader)
• United States v. Adair, 38 F.4th 341 (3d Cir. 2022)



United States v. Perez
5 F.4th 390 (3d Cir. 2021)

Note 14(B) is entitled to Auer deference as a reasonable 
interpretation of an ambiguous Guideline. 

Note 14(B) creates a rebuttable presumption that the 
enhancement should apply for a drug-trafficking offense when 
a firearm is found in close proximity to drugs or related items.



2023 Priorities
12-14

Priority 13

Study of diversion 
and alternatives-to-

incarceration 
programs

Priority 12

Examination of 
structural reform 
and simplification

Priority 14

Miscellaneous

a) Misrepresentation of 
controlled substances

b) §2G1.3 grouping

c) BOP’s shock 
incarceration program



Amendment Cycle

END
of the 

Amendment 
Cycle

START
of the 

Amendment 
Cycle

Publish 
Final 

Priorities

Research 
and 

Review

Publish 
Proposed 

Amendments

Review 
and 

Revise

VOTE to 
Promulgate 

Final 
Amendments



Additional Case Law Update



Armed Career Criminal Act
18 U.S.C. § 924(e)

15-year 
mandatory 
minimum

§ 922(g)

Three prior 
convictions for 

violent felonies, 
serious drug 
offenses, or 

both

The prior 
convictions were 
“committed on 

occasions 
different from 
one another.”



Wooden v. United States
142 S. Ct. 1063 (2022)

Question Presented: 

Do Mr. Wooden’s ten 
burglaries count as a single 
violent felony or ten violent 
felonies?



Wooden v. United States
142 S. Ct. 1063 (2022)

Offenses arising from a single criminal episode do not occur on 
different occasions.



3 Factors to Examine

Timing of 
offenses

Character & 
relationship 
of offenses



Wooden: Additional Implications

If the ACCA’s occasions clause 
turns on facts different from 
the offense elements, does 
Apprendi require the issue be 
resolved by a jury?



Armed Career Criminal Act
18 U.S.C. § 924(e)

15-year 
mandatory 
minimum

§ 922(g)

Three prior 
convictions for 

violent felonies, 
serious drug 
offenses, or 

both

The prior 
convictions were 
“committed on 

occasions 
different from 
one another.”



What Is a Violent Felony?
18 U.S.C. § 924(e)(2)(B)

The term “violent felony” means any crime punishable by
imprisonment for a term exceeding one year . . .

has as an element the use, attempted use, or threatened
use of physical force against the person of anotherForce Clause

is burglary, arson, or extortion, involves use of explosives
Enumerated 

Clause



What is the Categorical Approach?

A method for determining whether an offense meets a given definition,
such as “violent” or “serious drug offense.”

Elements Definition
Facts

Names ?



What Is a Violent Felony?
18 U.S.C. § 924(e)(2)(B)

The term “violent felony” means any crime punishable by
imprisonment for a term exceeding one year . . .

has as an element the use, attempted use, or threatened
use of physical force against the person of anotherForce Clause

is burglary, arson, or extortion, involves use of explosives
Enumerated 

Clause

The term “violent felony” means any crime punishable by
imprisonment for a term exceeding one year . . .

is burglary, arson, or extortion, involves use of explosives
Enumerated 

Clause



What Mental State Is Required?

Negligence / None

Intentional/Knowing

Recklessness ?



United States v. Borden
141 S. Ct. 1817 (2021)

Question Presented: 

Does the force clause encompass 
crimes with a mens rea of 
recklessness?



An offense is not a violent felony under the ACCA’s force clause if it 
requires a mental state of recklessness. 

United States v. Borden
141 S. Ct. 1817 (2021)



Borden and Other Force Clauses

§ 16(a) §4B1.2(a)(1)§ 924(c)



“Extreme recklessness” offenses counts under § 924(c).
United States v. Manley, 52 F.4th 143 (4th Cir. 2022)

“Extreme indifference to human life” offenses count under § 3559.
United States v. Harrison, 54 F.4th 884 (6th Cir. 2022)

“Depraved heart” offenses count under § 924(c).
United States v. Begay, 33 F.4th 1081 (9th Cir. 2022) 

Implied-malice murder” offenses count under § 924(c).
Alvarado-Linares v. United States, 44 F.4th 1334 (11th Cir. 2022)

Recklessness+



18 U.S.C. § 924(c)

Carry, use, or possess a firearm in relation to a “crime of violence” or 
a “drug trafficking crime” with mandatory minimums depending on:

used, carried, or possessed 
(5 years)

brandished
(7 years)

discharged
(10 years)

short-barreled rifle, short-barreled 
shotgun, semiautomatic assault weapon 

(10 years)

machine gun, destructive device, or 
equipped with silencer or muffler

(30 years)

1. Whether firearm was:

2. Type of firearm:
AND



What is a Crime of Violence?
18 U.S.C. § 924(c)(3)

The term “crime of violence” means any offense that is a felony and—

has as an element the use, attempted use, or threatened
use of physical force against the person or property of
another; or

Force Clause

that by its nature, involves a substantial risk that physical
force against the person or property of another may be
used in the course of committing the offense.

Residual Clause

property



A completed Hobbs Act robbery is crime of violence under § 924(c).

United States v. Stoney
62 F.4th 108 (3d Cir. 2023)



United States v. Taylor
142 S. Ct. 2015 (2022)

Question Presented: 

Is attempted Hobbs Act robbery a 
crime of violence under § 924(c)?



United States v. Taylor
142 S. Ct. 2015 (2022)

Attempted Hobbs Act robbery is NOT a crime of violence.



Categorical Approach: Four-Step Process

1. Determine the statute of conviction. 

2. List the elements of the statute of conviction.

3. Identify the definition at issue.

4. Compare the elements in the statute of conviction to the definition.



United States v. Taylor
142 S. Ct. 2015 (2022)



Possible Effects of Taylor

Other
Inchoate Offenses

“Realistic 
Probability” Test

Guideline 
Implications



“Preston cannot stand in light of the Supreme Court’s refusal to include 
the elements of completed Hobbs Act robbery, which involves violence, 
in determining whether the inchoate offense on its own qualifies as a 
crime of violence.”

United States v. Henderson
2023 WL 2671019 (3d Cir. Mar. 29, 2023)



Pennsylvania drug trafficking, in violation of 35 Pa. Cons. Stat. § 780-
113(a)(30), is a controlled substance offense under §4B1.2(b) because 
“distribution” includes attempted delivery.

United States v. Dawson
32 F.4th 254 (3d Cir. 2022)



First Step Act
Section 404(b) Motions

Eligibility Discretion



Terry v. United States
141 S. Ct. 1858 (2021)

Question Presented: 

Do pre-August 3, 2010, crack 
offenders sentenced under 21 
U.S.C. § 841(b)(1)(C) have a 
“covered offense” under Section 
404 of the First Step Act?



Terry v. United States
141 S. Ct. 1858 (2021)

A crack offender is eligible for a sentence reduction under the 
First Step Act only if convicted of a crack offense that triggered 
a mandatory minimum sentence.



A court may not reduce a sentence on a noncovered offense even 
when the noncovered offense was administratively aggregated with a 
covered offense. 

A court may not reduce a sentence on a fully served noncovered 
offense. 

United States v. Brow
62 F.4th 114 (3d Cir. 2023)



Concepcion v. United States
142 S. Ct. 2389 (2022)

Question Presented: 

Is the court required, permitted, 
or forbidden to consider the fact 
that Concepcion would no longer 
be a career offender if he were 
sentenced today?



Concepcion v. United States
142 S. Ct. 2389 (2022)

A court may consider intervening legal and factual 
developments when deciding whether to reduce a person’s 
sentence under Section 404(b) of the First Step Act of 2018.



Concepcion v. United States
142 S. Ct. 2389 (2022)

Recalculate guidelines 
with only FSA changes

Consider non-retroactive 
changes, including the 
guidelines, as a matter of 
discretion.



The court committed plain error when it applied a two-level 
enhancement under §3B1.3 for abuse of trust in a money laundering 
case based on the defendant’s conduct underlying the crime from 
which the funds were laundered. 

United States v. Capps
977 F.3d 250 (3d Cir. 2020)



It was plain error not to group the defendant’s three child pornography 
production counts with his receipt and possession of child pornography 
counts. 

The counts grouped under §3D1.2(c) because the defendant received a 
pattern enhancement under §2G2.2(b)(5) on his receipt and possession 
counts “based on the conduct embodied in his production counts.” 

United States v. Aguirre-Miron
988 F.3d 683 (3d Cir. 2021)



New Jersey second-degree aggravated assault is a crime of violence 
under the guidelines. 

United States v. Brasby
61 F.4th 127 (3d Cir. 2023)



Learning Outcomes

You should now be able to:

Identify recent national, circuit, and district sentencing trends; 

Utilize Commission Resources;

Describe recent Commission updates; and

Evaluate recent Supreme Court and Circuit decisions. 
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Questions or Comments
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