Defending Firearms Cases
Firearm Basics and What the Gov’t Gets Wrong



What’s so complicated about this anyway?
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Shotgun Loads




The government gets

wrong.



The term "armor piercing ammunition” means - (i) projectile
or projectile core which may be used in a handgun and which
is constructed entirely (excluding the presence of traces of
other substances) from one or a combination of tungsten
alloys, steel, iron, brass, bronze, beryllium copper, or
depleted uranium; or (ii) a full jacketed projectile larger than
.22 caliber designed and intended for use in a handgun and
whose jacket has a weight of more than 25 percent of the total
weight of the projectile.




What you need to
know about armor
piercing ammunition

 Military market versus
civilian market

« Specific exemptions

. M48 Spotter/Tracer (yellow/red)

—
_-:-

ncindiary (light blue)

:
{4

Tracer (red/silver)




What you need to
know about armor
piercing ammunition

* Tip color

« Specific exemptions




What you need to
know about armor
piercing ammunition

* Tip color

 Military market versus
civilian market

 Specific exemptions

5.56 mm (.233) SS 109 & M855

US .30-06 M2AP
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Tubular Magazines

Loading Port

Centerfire Tubular Magazine




The government gets

wrong.



2K2.1 application note 2 RO o)

“large capacity magazines” can accept
more than 15 rounds of ammunition '




No agreed-upon definition of “extended”
* Not flush w/ bottom of pistol grip?
« Attached w/ an extension device?

* Longerthan “normal”?




TAURUS 709 SLIM 9MM 10RD BLUE
STEEL PROMAG

53'0:99 521_59 + add to wishlist

Manufacturer: PROMAG Finish: Blued
Model: 709 Material: STEEL
Caliber: 9MM SKU: PROTAU22

Capacity: 10 UPC: 708279012754

) 1 ’

IN STOCK
Only 8 left

o -'




“Large capacity magazine” is ambiguous. But Note 2 is not entitled to
deference because its definition of “large capacity magazine” is not
reasonable. Many firearms are manufactured with standard magazines
capable of accepting more than 15 rounds

Glock G17 Series (17 rounds) S&W M&P 15 Volunteer Series rifle (30 rounds)
Glock G34 Series (17 rounds) Sig Sauer P395-XMACRO X-Series (17 rounds)
Glock G47 Series (17 rounds) Sig Sauer P226-XFIVE Legion (20 rounds)

S&W M&P 2.0 Full Size Series (17 rounds) Sig Saur P365-XMACRO (17 rounds)

S&W SD 2.0 Series (16 rounds) Sig Saur P320 AXG Carry (17 rounds)

S&W M&P 5.7 Series (22 rounds) Sig Saur P320-AXG Legion (21 rounds)

S&W M&P 22 Magnum Series (30 rounds) Sig Saur P322 (20 rounds)

S&W M&P 15-22 Series rifle (25 rounds) Sig Saur P320 Spectre Comp (21 rounds)

S&W M&P FPC Series rifle (17; 23 rounds) Colt M4A1 Carbine Socom 5.56 MM (30 rounds)

S&W M&P 10 Series rifle (20 rounds) Colt M4 Carbine (30 rounds)




2K2.1 Application Note 2:

“This definition does not include a semiautomatic firearm with
an attached capable of operating only with .22
caliber ammunition.”
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18 U.S.C. § 921(a)(8)






Introduced by Sig Sauer
for disabled shooters and
ATF ruled that they did not
change the classification
of a pistol

Users discovered they
allow a pistol to be
shoulder-mounted (like a
rifle)




Pistol Braces

But! ATF final Rule 2021R-
08F made stabilizing
braces illegal

o Effective 5/31/2023

e Britto v. ATF (N. District
of TX. 2:23-cv-00019)
provides a national
injunction on 11/8/23.







18 U.S.C. § 921(a)(6)






The government measures

wrong.




Proper barrel
measurements are taken
from the inside of the
barrel using a dowel or
cleaning rod

Barrel length = the
breech face (with the
action closed on an empty
chamber) to the muzzle

ATF National Firearms Act
Handbook, Ch. 2

When that guy’'s 16 inch AR barrel looks
suspiciously like a 15.9 incher




Muzzle devices (e.g., flash
hiders) can only be
counted toward barrel
length if they are
permanently attached to
the barrel.

ATF National Firearms Act
Handbook, Ch. 2







26 U.S. Code § 5845(6)




Examples of " A%NY (VTHER WEAPON indade:

NOTE: The Fircarm s fbsa the
aprcially designed Woallat
i el @ Prowhibiied Wesgan

Muoaflels: 1, 2 & 3 (Twpes £ 1 & 1)
falso 141, 128 & 625 Camadian)
Caliber Gauge: 410 or 28 Ga.
Barrel Lengths: 8-, 1225, & |8-inches
NOTE: Avathale wiShoulder Sanch

Muodels: A {Flues) & B (ML)
false as Model 1908 & 1924)
Caliber/Gange: 20 Ga, (2,57 & 1.75%)
(Al mvatlable 16, 10, 28 & 410)
Barrel Lengihs: 10- o 1025 anches
NOTE: Alsy Avanlable wi'l 2inck Barech

| Marbie Game Getters |

Models: 1908A, 1906EE amd 1921
Calibvers: 22744 or 20410
{ako 2520, 32.20, 32-30 cic.)
Barrel Lengths: 12-, 15 & |8-inches
NOTE: NFA Exempt wi'l 8 Barrel & Showdder Stock




The addition of a vertical grip to a
pistol creates an illegal AOW







18 U.S.C. § 921(a)(25)



| Silencer exploded view !,/f
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Manually-operated revolvers







Manually-operated lever action



MakeAGIF.com







Semi-automatic action

-

After firing, the action
unlocks, extracts, ejects, and
loads the next round without

any manual manipulation.
The trigger must reset to
fire the next round.




- _—

The gun will fire continuously if the
= trigger is pressed and held.




26 U.S.C. § 5845(b)









The definition of

is changing.



Bump firing - verb - the
act of using the recoil of a
semi-automatic weapon to
fire ammunition in rapid

succession




Bump Stocks

Assist in rapid fire by
"bumping” the trigger
against a person’s finger

Under the Trump
presidency ATF redefined
these as machine guns,
and they are now illegal to
possess.

Garland v. Cargill pending before the Supreme Court for the 2023-24 term







Allows a weapon to fire
one round when the
trigger is pulled and
another when the trigger

is released







Watch this space!

BUMP STOCKS FORCED RESET BRACES
TRIGGERS
* Garland v. Cargill (SCOTUS) FRAC v. Garland (N.D. Tex.)

« United States v. Rare Breed Texas v. ATF (S.D. Tex.)
Triggers (E.D.N.Y.) Mock v. Garland (N.D. Tex.)

Colon v. ATF (M.D. Fla.)
Second Amendment
Foundation v. ATF (N.D. Tex.)
Britto v. ATF (N.D. Tex.)
Watterson v. ATF (E.D. Tex.)




Things that are not NFA Firearms:
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1.

Expanded conduct for
heightened base offense levels

at (a)(4) and (a)(6)

(4) 20, if—

(A) the defendant committed any part of the instant offense
subsequent to sustaining one felony conviction of either a erime
of violence or a controlled substance offense; or

the (i) offense involved a (I) semiautomatic firearm that is
capable of accepting a large capacity magazine; or (1I) firearm
that is described in 26 U.5.C. § 5845(a); and (i1) defendant (I) was
a prohibited person at the time the defendant committed the
instant offense; (II) is convicted under 18 U.S.C. § 922(d), § 932,
or §933; or (III) 1s convicted under 18 U.B.C. § 922(a)(6) or
§ 924(a)(1)(A) and committed the offense with knowledge, intent,
or reason to believe that the offense would result in the transfer
of a firearm or ammunition to a prohibited person;

14, if the defendant (A) was a prohibited person at the time the
defendant committed the instant offense; (B) is convicted under
18 U.5.C. § 922(d), § 932, or § 933; or (C) is convicted under 18 U.S.C.
§922(a)6) or § 924(a)(1)(A) and committed the offense with
knowledge, intent, or reason to believe that the offense would result
in the transfer of a firearm or ammunition to a prohibited person;




2. New 2K2.1(b)(5) straw
purchasing enhancements

Apl the ) If the fedan T

A

®)

was convicted under 18 U.S.C. § 933(a)(2) or (a)(3), increase by
2 levels;

(i) transported, transferred, sold, or otherwise disposed of, or
purchased or received with intent to transport, transfer, sell, or
otherwise dispose of, a firearm or any ammunition knowing or
having reason to believe that such conduct would result in the
receipt of the firearm or ammunition by an individual who (I) was
a prohibited person; or (II) intended to use or dispose of the
firearm or ammunition unlawfully; (i1) attempted or conspired to
commit the conduct desecribed in clause (i); or (iii) received a
firearm or any ammunition as a result of inducing the conduct
described in clause (1), increase by 2 levels; or

(i) transported, transferred. sold, or otherwise disposed of, or
purchased or received with intent to transport, transfer, sell, or
otherwise dispose of, two or more firearms knowing or having
reason to believe that such conduct would result in the receipt of
the firearms by an individual who (I) had a prior conviction for a
crime of violence, controlled substance offense, or misdemeanor
crime of domestic violence; (II) was under a criminal justice




2. New 2K2.1(b)(5) straw
purchasing enhancements

Provided, however, that subsection (b)(5)(C)(1)(I) shall not apply based
upon the receipt or intended receipt of the firearms by an individual
with a prior conviction for a misdemeanor crime of domestic violence
against a person in a dating relationship if, at the time of the instant
offense, such individual met the criteria set forth in the proviso of
18 U.8.C. § 921(a)(33)(C).




2. New 2K2.1(b)(5) straw
purchasing enhancements

(8) If the defendant—
(A) receives an enhancement under subsection (b)(5); and

(B) committed the offense in connection with the defendant’s
participation in a group, club, organization, or association of five
or more persons, knowing or acting with willful blindness or
conscious avoidance of knowledge that the group, club,
organization, or association had as one of its primary purposes
the commission of criminal offenses;

increase by 2 levels,




2. New 2K2.1(b)(5) straw
purchasing enhancements

(9) If the defendant—
(A) receives an enhancement under subsection (b)(5);
(B) does not have more than 1 criminal history point, as determined

under §4A1.1 (Criminal History Category) and §4A1.2
(Definitions and Instructions for Computing Criminal History),
read together, before application of subsection (b) of §4A1.3
(Departures Based on Inadequacy of Criminal History Category);
and

(i) was motivated by an intimate or familial relationship or by
threats or fear to commit the offense and was otherwise unlikely
to commit such an offense; or (ii) was unusually vulnerable to
being persuaded or induced to commit the offense due to a
physical or mental condition;

decrease by 2 levels.




(CB) Upward Departure Provision.—If the defendant teafficked transported, transferred,
zold, or otherwise disposed of, or purchased or received with intent to transport, transfer,
gell, or otherwise dispose of, substantially more than 25 firearms, an upward departure

may be warranted.

3. Expanded conduct for upward
departure at App. Note 13




(4) If (A) any firearm {A)} was stolen, increase by 2 levels; or (B)(i) any
firearm had an altered or obliterated serial number; or (ii) the
defendant knew that any firearm involved in the offense was not
otherwise marked with a serial number (other than a firearm
manufactured prior to the effective date of the Gun Control Act
of 1968) or was willfully blind to or consciously avoided knowledge of

such fact, increase by 4 levels.

4. New enhancement for use of
unserialized (“ghost”) guns




Total Suspected PMFs by Calendar Year (CY)

a/k/a "unserialized guns”
"PMFs"” "SMUFs" (does not

include firearms made prior
to October 1968)

Substantial increase in PMFs
recovered from crime
scenes = ATF final rule o

2021R-05F changed | 2552 I

: o 1758
definition of “frame or i B .

receive r" tO | N Cl u d e pa rts CY2016 CY2017 CY2018 CY2019 CY2020 | cviozi |
kits




The new rule makes clear that
the “frame” or “receiver”
includes a partially complete
frame or receiver, including a
parts kit which now

* Requires a serial number

* Must be transferred through
an FFL

now defined as frame/receiver NN

still not a frame/receiver ¥




But, despite 2G2.1(b)(4),

are still legal to own.



Unfinished receiver blanks
are not "firearms” therefore
not subject to any provisions
of federal firearm law

People can legally
manufacture a firearm for
personal use as long as they
can legally own and possess a

firearm

PMFs are not required to
have serial numbers
engraved in the receiver
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